








Optimum Marital Deduction
Plan

In order to avoid wasting the UTC
available at the death of the first spouse
(because of an overuse of the unlimited
marital deduction), most planners now
recommend that couples create a "Credit
Shelter Trust" that exactly equals the
amount "sheltered" by the UTC. Property
put into this Trust is subject to estate tax at
the first death, but since the tax exactly
equals the UTC, no estate tax is due.

Even though the surviving spouse
receives income and other benefits from
the Credit Shelter Trust, the IRS treats the
property in this Trust as not owned by the
surviving spouse for estate tax purposes.
Thus, the assets in the Credit Shelter Trust,
including any appreciation in value between
the death of the first spouse and the death
of the second spouse, pass to the heirs at
the survivor's death totally free of estate tax.
This type of Trust is also known as a
"Bypass" Trust because it bypasses the
imposition of estate tax at the death of the
surviving spouse.

Any assets of the first to die in excess of
the credit sheltered amount generally pass
to the surviving spouse under a special type
of trust, which qualifies for the unlimited
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marital deduction. Because of the marital
deduction, no tax is levied on these assets
at the first spouse's death. However, the
assets subject to the marital deduction,
together with any appreciation in their
value, will be taxed at the death of the
surviving spouse, along with the survivor's
own assets.

This type of plan is often referred to as
an "optimum marital deduction plan"
since at first spouse's death the marital
deduction is used only to the extent it
reduces the net taxes payable at that time to
zero.

Figure 3 shows the tax benefits that can
be obtained using an "optimum marital
deduction plan." As illustrated by the
comparison in Figure 4, in our hypothetical
case, the use of this plan results in tax
savings of over a million dollars, merely by
taking advantage of the UTC at the first
death.
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Figure 3

Optimum Marital Deduction / Without Gifts
For: Bill and Betty Baker

Estate today / at death: 2,500,000/2,500,000 Growth %: 0.00/5.00 DOD: 2003/2017

Bill

$1,250,000

Betty

$1,250,000

Fed tax $
UnifCr $
Net tax $

345'
80011345,80~ • 1

First
Death

Credit Shelter Trust

$1,000,000
$1,979,932

Second
Death
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QTIP Trust

$250,000
$494,983

To Children

$4,021,313

Spouse's Property

$1,250,000
$2,474,914

Fed tax $ 1,274,316
Unif Cr $ 345,800
Net tax $ 928,516
1st death tax $ 0
GRAND TOTAL $ 928,516
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Figure 4

Comparison of Results
For: Bill and Betty Baker

Estate today / at death: 2,500,000/2,500,000 Growth %: 0.00/5.00 DOD: 2003/2017

Estate At Death of Bill
Taxable estate after marital deduction
Federal tax (less state death tax credit)
Less unified credit & gift tax paid
State tax
Plus out-of-pocket gift tax paid
Plus income tax on retirement plans
Total Tax

All To Spouse

o
o

345,800
o
o
o
o

Opt Marital

1,000,000
345,800
345,800

o
o
o
o

Estate At Death of Betty
Taxable estate
Federal tax (less state death tax credit)
Less unified credit & gift tax paid
State tax
Plus out-of-pocket gift tax paid
Plus income tax on retirement plans
Total Tax

Total Taxes (both spouses)
SAVINGS IN TAXES
Total Estate Passing To Heirs
INCREASE IN BENEFIT
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4,949,829 2,969,897
1,977,225 1,094,965

345,800 345,800
385,981 179,351

0 0
0 0

2,017,406 928,516

2,017,406 928,516

° 1,088,890
2,932,423 4,021,313

° 1,088,890
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Defining "Income" In Trusts

Most trusts used in estate planning include
provisions for the trust income to be paid to
surviving spouse or to the children and/or
grandchildren.

Formerly, one might have expected to
receive dividends from securities (the most
common form of investment) in the range of 3­
5% of the value of the securities. That is still
possible with fixed income investments such as
bonds. However, most financial advisors
recommend an investment portfolio including a
significant portion of equity investments, which
protects purchasing power and provides an
overall better return than bonds or certificates of
deposit (considering increase in value).

In recent years, the return of dividends on
stocks (based on the Standard &Poors record for
the top 500 stocks) have declined to an overall
level under 2%. In trusts, which hold such
securities and provide for "income" to be paid to
the beneficiary, this low return could become a
hardship for the income beneficiary.

Additionally, investments now include more
different kinds of securities, e.g. so-called
"derivatives" or "futures", which return almost
entirely increases in principal value or capital
gains. Such capital gains would traditionally all
belong to the remainder persons of the trust and
not to the current income beneficiary.
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Most trust documents deal with insufficient
income by allowing the Trustee to dip into the
principal of the trust where required to provide
for the "health, education, maintenance and
support" of the income beneficiary, and / or rely
on the fiduciary duty of the Trustee to make
investments in a manner which deals fairly with
both the income beneficiary and the remainder
persons. In addition, California law now allows
the Trustee to allocate additional amounts to
income where the Trustee feels it is required to
treat both income beneficiaries and remainder
persons fairly.

However, there is another approach you can
take, and that is to define the "income" payment
you wish to have to go to the income beneficiary.
Please check on the following chart whether you
would like the trusts which come into existence
after the death of the first spouse to die to use the
traditional definition of income or to employ one
of the other alternatives or one which you devise
yourself. Please note that some choices require
that an independent Trustee be named, as
opposed to allowing the income beneficiary to be
his or her own Trustee.

Note: In some cases, the provIsIons
relating to income are based on requirements
of law. In those cases, we will use the required
provisions regardless of the choices indicated
here.
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Definition of Income (Choose only one definition)
For Surviving Spouse For Children Or Others

A. Trusts Where The Beneficiary Can Be The Trustee

1. Use traditional definition of income, e.g. dividends,
interest, rentals, etc.

2. Use a fixed dollar amount adjusted for inflation, e.g. $ $
$30,000 per year, adjusted for the average increase or
decrease in the consumer cost of living for the
previous three years (fill in dollar amount).

3. Use a percentage of the trust value - e.g. 5% of the % %
average value of the trust as of December 31 of each
of the prior three years (fill in percentage). Most
financial advisors estimate that using a payment
percentage in excess of 3 - 5% will eventually erode a
portfolio's securities. Please note: This selection will
require annual revaluation of assets which may be
problematic for trusts containing hard-to-value assets
such as real property or stock of closely held
corporations.

4. Use the greater of the traditional definition of income A- A-
or definition A-2 or A-3 above (fill in definition).

For Surviving Spouse For Children Or Others

B. Trusts Where AThird Party Trustee or Co-Trustee May
Be Required

1. Allow Trustee to have the discretion to make
distributions of income and principal as the Trustee
shall determine.
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Definition of Income, Cont'd.
2. Use an objective standard formula - e.g. such

amounts of income and/or principal as trustee
deems necessary under the circumstances then
existing, taking into consideration all financial
resources (including, without limitation, the
beneficiary's earning capacity as long as he or she is
in good health and under age 60/__) in order
that the beneficiary may, to the extent that health

Standard Of Living: Standard Of Living:permits, enjoy the following standard of living:

a. Upper middle class D D

b. Middle class D D

c. Other (specify) D D

3. Other definition that you choose (or questions)

QTIP Trust

It is a fact of life today that many people
marry more than once. Remarriages can
create complications when using an "optimum
marital deduction plan". In some optimum
marital deduction plans, the sunriving spouse
has the ability to distribute all of the property
received from the first to die by way of the
marital deduction to whomever he or she
wishes. In asituation where the first to die has
children from aprior marriage, this may result
in a sunriving spouse passing some or all of the
deceased spouse's property to persons other
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than the deceased spouse's children, such as
transfers to the sunrivor's children from other
marriages or to the sunrivor's new spouse.
Recognizing this problem, Congress enacted a
provision allowing the creation of a "Qualified
Terminable Interest Property" Trust,
often called a QTIP Trust.

A QTIP Trust does not result in any
additional tax savings in and of itself. It does,
however, give the first spouse to die an ability to
specify exactly who will receive his or her
property at the death of the second spouse
while at the same time allowing the property to
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qualify for the marital deduction. With a QTIP
Trust, the first spouse to die can arrange the
trust so that after benefiting the sunriving
spouse, his or her estate will go to his or her
children and not to the sunrivor's new spouse
or friend, or to the sunriving spouse's children
from another marriage.

REVOCABLE LMNG TRUST
PACKAGE

ARevocable Living Trust Package will
include your Revocable Living Trust, pour-over
Wills, Advance Health Care Directives, Durable
Financial Powers of Attorney for Assets and
Declarations to Physicians.

While your goal will be to transfer all assets
to the trust during life, sometimes assets are
missed. The pour-over Wills are safeguards
which act to transfer to the trust any assets
remaining outside ofyour trust at your death.

The Advance Health Care Directive will
allow your agent to make health care decisions
for you in the event you are unable to do so,
and without the costs and delays of a
consenratorship of the person. Typically,
spouses name each other as the first agent to
make health care decisions on the other's
behalf and an alternate agent in case the
spouse cannot senre.
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The Declaration to Physicians
authorizes your doctor to terminate life support
if you are terminally ill or in an irreversible
coma.

Sometimes a person may be in a coma or
otherwise unable to act and it is discovered that
assets titled in that person's name have not yet
been placed in the trust. By creating a
Durable Financial Power of Attorney, the
holder of the power of attorney (usually your
spouse or child) can transfer the title of the
property to the trust and avoid having the asset
subject to probate at death.

MORE ADVANCED PLANNING

On page 19 of this booklet, under the
description of Distribution to Children, a fairly
common technique used in estate planning
called Generation Skipping is discussed. This
technique can be extremely valuable in
protecting the assets in the children's
generation, and minimizing transfer taxes at
their level.

Other techniques are also available to reduce
asset values for transfer tax purposes. Some of
the major techniques are:

D Family Limited Partnerships, possibly the
most effective way to reduce values for tax
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purposes while minimizing loss of income or
control;

D Current transfers of assets to family
members, often as interests in Family Limited
Partnerships, permitting not only current
transfers at reduced values, but the shifting of
future appreciation and income out of one's
estate;

D Gifts of assets at reduced values to freeze
the values for transfer tax purposes and reduce
the buildup of income in one's estate;

D Sales of assets at discounted values to
family members to reduce the transfer tax
value, shift away future appreciation and also to
retain income when appropriate.

In addition to various discounting techniques,
there are ways to shift assets currently, at
reduced values, when retaining the income for
aperiod of time - for example, the concept
known as Grantor Retained Annuity Trust.

Residences can be shifted to family members
at greatly reduced values using a concept based
on retaining the use of the property for a
number ofyears, and then having it pass to the
children - aplan known as aQualified
Personal Residence Trust.

\There appropriate, assets can be transferred to
family members on the basis of receiving a
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payment back from the transferee for one's
lifetime, with no estate tax at death - a
technique known as Private Annuity.
Other techniques which involve shifting of
value to a charity for aperiod of time, such as
Charitable Lead Trust, can get assets out of
one's estate at agreatly reduced value. Avery
common plan, used to permit assets to be sold
without recognition of any capital gain, and
providing and providing a large income tax
deduction, is called aCharitable Remainder
Trust, which arranges that the proceeds from
sale of the contributed asset will provide
payments for the husband and wife for their
lifetimes, with the assets going to the charity of
their choice at the death of the sunrivor.

Decisions for Yon to Make

In order to prepare the documents
included in your Living Trust Package, we will
need information regarding your wishes and
goals. To accomplish this task, we have
included the Instruction Forms which follow
these materials. Please fill out the forms as
completely as possible, as well as the "Family
Information and Estate Asset Summary"
booklet. Ifyou have any questions, please feel
free to contact us.
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Instruction Forms

Trusteeship
Will the two of you serve as the initial Co-Trustees of the co-owned assets in your trust, and as sole Trustee of
your respective separate property (if any)?

DYes D No

Where the two of you are Co-Trustees, do you want to allow either one of you, acting alone, to buy and sell
assets or otherwise deal with the trust property?

DYes D No

After the death of the first of you to die, would the survivor of you (either of you) wish to serve as sole Trustee
of the trust, or would it be more appropriate to have a Co-Trustee serve with either of you to give management
assistance?

D Sole Trustee D Co-Trustee

Please list the individuals and/or bank (or trust company) you wish to serve as Co-Trustee or as successor
Trustee, in order of preference (recognizing that the survivor of the two of you would be given a right to
change the named Trustee[sD. It is usually advisable to name a corporate Trustee as the ultimate successor
trustee so that you will have a final choice in the event that none of the individuals named can serve.

If you feel either of you could act as sole Trustee, would you like to set an age limit (recognizing possible
failing capacities as age advances) at which time the survivor would be joined by a Co-Trustee (e.g., age 75 or
SO)?

Age
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Rights Over Survivor's Half of Estate (Trust A)
Although there is no tax benefit in doing so, many clients elect to build in a restriction on the survivor's othelWise
unlimited right to control his or her half of the property in order to provide some protection to the survivor and the
family from requests for funds, perhaps by a new spouse.

Typically, in addition to receiving all the income from the property and having any support needs taken care of from
principal (if required), the survivor might be given a right to withdraw principal, each year, of something in the area of
5% of the trust (or a specified dollar amount, whichever is greater). This would be "mad money" for the survivor, but
would also be the most that could be given to anew spouse in anyone year.

Would you want to build in any such restriction and, if so, what dollar/percentage figures would be appropriate?

Yes No Dollar/Percentage Figures

Where alimit is set on principal withdrawals as described above, we usually recommend that the survivor also be able to
make annual gifts from principal of up to $10,000 to each of your issue and spouses of issue so that any gift program
can be maintained. On the other hand, for larger estates, we can often achieve agreater death tax reduction by allowing
the surviving spouse to give amounts over $10,000 per year to your issue, though having such a right does allow the
children to put pressure on the surviving spouse to make such gifts. Which of these approaches would be more
appropriate for you:

D Limit gifts from principal of the survivor's trust to the maximum non-taxable amount of $10,000 to each of our
issue and their spouses (this amount is projected to be $11,000 after 2001).

D Limit gifts to amounts up to the Unified Transfer Credit effective exemption on Page 2plus annual gifts.

D Allow gifts from principal of the survivor's trust to your issue of any amount at any time.

D Other (please specify)

Do you want to restrict the power of the surviving spouse to transfer the survivor's separate property and one-half of any
community property at his or her death to your children and no others? Since the surviving spouse will probably
remarry, it is reasonable that he or she would be able to bestow some benefit on a new spouse who provides good care
and happiness. Atypical restriction might be to require that one-half of the survivor's trust goes to your children and the
other half at the survivor's death to whomever the survivor chooses, without any restriction.
Please indicate below any restriction which you want to put in place regarding the ultimate distribution of the survivor's
trust.
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Income From Deceased Spouse's Share of Property Subject to Tax
(Trust "B", also known as the "credit shelter" or "Bypass" Trust)

Trust "B" is the "bypass trust" which holds assets of the first to die which will not be taxed at the second death. This
trust could hold as much as $3,500,000 in value (depending on the year of death of the deceased spouse), but may be
less if taxable gifts are made during life or the proposed amounts are changed. Atypical arrangement for this trust is to
have all the income distributed to the surviving spouse.

However, if the surviving spouse does not spend the income, such payment only increases the survivor's taxable estate.
It is also possible to have income ofTrust Bbe "sprinkled" among the survivor and the children or accumulated in the
trust if it is not needed by the family. The income is taxed to whomever it is distributed.

Thus, we might lower the overall tax liability by directing income to lower bracket beneficiaries (e.g., to the children to
be held for their educational costs). We can also allow income to be accumulated in the trust and "build up" the funds
that will pass tax-free at the survivor's death. If the children are grown and would have no need of income from the
trust, we can also draft this provision to either distribute income to the surviving spouse, or accumulate it in the trust,
based on the surviving spouse's needs from time to time and the then current income tax rates of the trust.

On the other hand, one aspect of this income clause which you should consider is that since the survivor of you may
very well be acting as his or her own Trustee, in order for the survivor to arrange for income to be paid to himself or
herself, the survivor would be required to appoint aCo-Trustee (even for ashort tenn) to actually make the decision as
to such income payments. That Co-Trustee could be any independent individual or institution of the survivor's choice.

Another consideration is that if you are a shareholder in any closely held corporations which have elected to be taxed
under Subchapter Sof the Internal Revenue Code, having income sprinkled will tenninate the Subchapter Selection
for the corporation(s). If you intend to liquidate or sell the corporation(s) at the death of one of you, this is not of
major significance but could be very important ifyou do not want to sell or liquidate.

Please indicate below your preference in relation to the payment of income from Trust "B":

D All the income should be distributed to the surviving spouse each year.

D We would like the income to be "sprinkled" or accumulated as dictated by the needs of the family (including the
children).

D The income should be "sprinkled" to the spouse only, or accumulated, as the surviving spouse's needs should
dictate.

D Other comments:
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Right to Redirect Distribution of Trusts Band Q
The survivor of you can be given a power (called a power of appointment) to determine how the deceased
spouse's property will be divided among your issue, in order to provide flexibility to meet changing
circumstances (such as one of the children being very wealthy and another having financial or medical
difficulties) which occur after the death of the first of you to die. Such a power can be extremely beneficial in
planning for the family's welfare and in keeping control of the funds, to some extent, in the survivor's hands.
Such power can control the share going to each child, or just the manner of the distribution (i.e., in trust or
outright). On the other hand, if you have children from prior marriages, it may not be appropriate to give the
survivor a right to shift the decedent's assets away from his or her children.

Should such a power of appointment be included in your trust?

DYes D No

If yes, should the power include the right to change the amount each child receives, or just the manner in
which the child receives it? (e.g., outright or in trust?)

People often become somewhat capricious and easily upset as they reach a very advanced age and thus may
make unrealistic decisions regarding the distribution of the trust. If you have decided to allow the surviving
spouse to change the distribution among the children, would you like to set some age at which that right
would terminate and if so, what age would be appropriate?

Age

Distribution to Children
Would you want the property (based on current circumstances) to be divided equally among the children? If
not, what proportions should each child receive?

Name Percentage

page 18 Miller, Monson, Peshel, Polacek &Hoshaw © 2002



Distribution to Children, Cont'd.
Although it is common to have the property going to the children vest in the children during their lifetimes, significant
estate tax advantages can be achieved by having property held in trust through the children's lifetimes. In such a trust,
the child may be given the right to receive all the income and have principal available for support (if required), as well as
having relatively broad powers to control distribution of trust assets, either during life or at death.

Even with these rights in your children, up to $2,000,000, indexed for inflation after 1998 or more (plus any increase in
value), may be exempt from tax at the child's death. This concept is known as "generation-skipping" (or a Dynasty
Trust or Family Income Trust) and is frequently used as a protective device for a child as well as for the tax savings it
may produce.

In addition to avoiding estate tax at the deaths of your children and possibly even your grandchildren, generation­
skipping confers additional benefits such as:

• The child can act as his or her own Trustee, if appropriate, and thus control assets;

• All income can be made available to the child;

• The child can have the right to say where the property would go at his or her death;

• Trust assets are generally protected from attacks by creditors or divorce courts.

Would you like to consider generation-skipping for your children and discuss this more fully?

D Yes (Ifyes, please call us and we can send you abooklet that reviews generation-skipping concepts.) D No

For assets that will be distributed to children (or perhaps grandchildren if generation-skipping is used), at what ages
should the property be distributed to them? Atypical distribution might be one-fourth at each of ages 25 and 30, and
the balance at 35. (We usually do not recommend any distributions of principal prior to age 25, as this often can
disrupt the children's college education and also perhaps result in misuse of the funds received at such an early age).

D Use ages 25, 30 and 35 as described above.

D Use the following ages and/or proportions:

__%atage__

__%atage__

__%atage__

__%atage__

D Other
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Distribution to Children, Cont'd.
You might consider whether you would want the Trustee to make funds available to the children for a down-
payment on a house; for establishing a business or professional practice; or for a wedding, and the amounts
which might be available for such specific purposes.

Purpose Amount

Children's Rights to Appoint Property
Typically, any trust for the children will provide for their share to go to their children if they die while property
is held for their benefit, with the assets typically to pass to their brothers and sisters if any child dies leaving
no issue. However, many clients elect to give the children a power to "appoint" or direct the distribution of all
or a part of their shares so the property is distributed in whatever fashion the children like. There are
numerous variations on such a power, delimiting who is a permitted recipient of the property, but some of
the most common are as follows. Please indicate which of the choices below seems most appropriate for you:

D Allow the child to appoint the property to anyone he or she wishes, except that no appointments may be
made to the child or for the child's own benefit (this is typically the most broad power that can be granted
to the child).

D Allow the child to appoint the property to his or her spouse, or as among his or her issue and the spouses
of his or her issue.

D Allow the child to appoint the property as among his or her issue and the spouses of issue, but limit any
appointment to the child's own spouse so that the spouse receives only income (all or a portion thereot)
for life, with the principal passing to the child's children at the spouse's death.

D Limit the power to appoint so that appointments may only be made to the child's issue (e.g., keep the
property within your family line).

D Other (please specify)
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Definition of Education
Would you want to allow the Trustee to apply trust principal for your issue's advanced education, such as
graduate or professional training?

DYes D No

Should the term "education" be broadened to include private school, music, art or dance instruction, travel
or other items, as well as for books, tuition, room and board and reasonable spending money (please
specify) ?

If travel is included above, would such travel be limited only to travel connected with an educational goal?

DYes D No

Alternate Distribution
If the entire family (all your children and their issue) should be deceased, to whom should the property be
distributed (e.g., one-half to the heirs of each of you, or to friends or charities)? Please specify what
percentage each individual or organization would receive.

Individual/Organization Percentage
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Financial Powers of Attorney
Having Durable Financial Powers of Attorney would allow each of you to act on behalf of the other with regard
to the other's assets. This would be very helpful if one of you were ill or hospitalized. Would you like to have
such Powers of Attorney?

D No DYes. If yes, please read the material below.

You can either create a power of attorney which is generally restricted to putting assets into your trust, if you
are unable to do so, or you can give someone an unlimited power with regard to your assets. Please indicate
below whether the power of attorney should be restricted or unlimited:

D Restricted D Unlimited

Please indicate below the primary and alternate choices for the person to hold the power for each of you:

Husband Wife

Primary Choice Name Name

Address Address

Phone Phone

Alternate Choice Name Name

Address Address

Phone Phone
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Advanced Health Care Directives
Would you like to name someone (and an alternate) to be able to make decisions as to your health care in
the event of any disability? If so, whom would you choose (e.g., the spouse and, alternately, one of the
children or a sibling if the children are young)?

D No D Yes. Ifyes, please indicate:

Husband Wife

Primary Choice Name Name

Address Address

Phone Phone

Alternate Choice Name Name

Address Address

Phone Phone

In relation to your health care, you have the right to request that your life not be artificially prolonged if you
become incapacitated and there is no hope of recovering your faculties. Would you wish to make such a
statement in your Health Care Power?

Husband D Yes D No

Wife D Yes D No

Beyond that, if you would want life support terminated, would that extend beyond removing machine support
to withholding nutrition and hydration (e.g., tube feeding)?

Husband D Yes, tube feeding may be withheld D No

Wife D Yes, tube feeding may be withheld D No

Do you want to require your power holder to instruct the doctors to withhold or terminate life support, or
would you prefer to leave the decision to the power holder's discretion?

Husband D Required D Discretionary

Wife D Required D Discretionary
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Advanced Health Care Directives, Cont'd.

After your death would you wish your health care power holder to have the right to make gifts of parts of your
body?

Husband D Yes D No D For transplant purposes only, but not for research or education

Wife D Yes D No D For transplant purposes only, but not for research or education

Guardians
If your children are minors, please indicate your first and second choices of guardian for them if something
should happen to the two of you:

Name Relationship Address City, State, Zip
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(If you have already provided this information, disregard this form)
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